Date:
May 11, 2016

Case:

PUBLIC COMMENT HEARING ON BINGO RULES

Kim Tindall and Associates, LLC.
Phone:(210) 697-3400

Fax:(210) 697-3408

Email: ktindall@ktanda.com

Internet: www.KimTindallandAssociates.com




© 00 N oo o b~ w N PP

N D N NDDNMNMNDND PP P P PP PP Pk
aa b~ W N P O © 00 N OO O b W N P+ O

May 11, 2016

kkkkkkkk*%x

TEXAS LOTTERY COWM SSI ON

PUBLI C COMMENT HEARI NG ON BI NGO RULES

MAY 11, 2016

10: 00 A M

TAKEN AT

THE TEXAS LOITERY COW SSI ON

611 EAST 6TH STREET

AUSTI N, TEXAS 78701

STENOGRAPHI CALLY RECORDED BY

GENEVA GARCI A, CSR

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200
Phone (210) 697-3400

San Antoni o, Texas 78216
Fax (210) 697-3408



© 00 N o o A~ W N PP

N DN D D NMNDND P P PP PR
oo A W N P O © 0O N O Ol A W N L O

May 11, 2016
Page 2

APPEARANCES
GENERAL COUNSEL. .. ....... ... ... ........ MR. BOB Bl ARD
DI RECTOR CHARI TABLE BI NGO OPERATI ONS. . MR, ALFONSO ROYAL

| NDEX OF COMVENTERS

MR WLL MARTIN. ... PACE 5

M5. SHARON I VES. . ... . .. PAGE 8

MR, MARK CLARK. . . . PACE 13
MR, RICHARD BUNKLEY. ... ... ... .. ... . ., PAGE 14
MR, CHARLES HUTCHINGS. ... ..... ... ... ... . ... . ... PACE 16
M5. MELODYE GREEN. . ..... ... ... ... . .. ... ., PAGE 17
MS5. KIMBERLY KIPLIN. . ... .. ... . . PACE 18
MR, STEVEN FENOG&IO. ... ... ... . PAGE 32
MR, STEVE BRESNEN. .. ... ... ... .. .. . ., PAGE 54
REPORTER S CERTIFICATE. . . ... ... ... . . .. PACE 67

Kim Tindal | & Associates, Inc. 645 Lockhill-Sel ma, Suite 200 San Antonio, Texas 78216

Phone (210) 697- 3400 Fax (210) 697-3408



© 00 N o o A~ W N PP

N DN D D NMNDND P P PP PR
oo A W N P O © 0O N O Ol A W N L O

May 11, 2016
Page 3

PROCEEDI NGS

MR Bl ARD: Good norning. W're on the
record now. This rule comrent hearing is called to
order. The tine is 10:02 on May 11th, 2016.

For the record, ny nane is Bob Biard. |
am general counsel for the Lottery Conm ssion. And ny
first announcenent today is that Janes Person, who is
the attorney who was assigned to this rul e nmaking has
| eft the agency to work at the Governor's office as of
| ast Monday.

So with his absence, I'l|l be conpleting
the attorney duties for this rule making proceeding,
with the help of Alfonso Royal, who is sitting here to
nmy left, the Director of the Charitable Bingo Operations
Division, who is here with ne.

The purpose of this hearing is to receive
public comments on proposed anendnents to 29 existing
rules and one proposed new rule. These are all in
Chapter 402 of Title 16 of the Adm nistrative Code.
That's sections 402.103, .200, .203, .205, .210, . 300,

. 301, .303, .324, .325, .400, .404, .407, .411, .420,
.424, .451, .500, .504, .506, .511, .514, .600, .602,
.603, .703, .706, .707, .708. And the new rul e proposed
is 402. 413.

The proposed rule anmendnents are a result

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
Phone (210) 697-3400 Fax (210) 697-3408
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of both the Comm ssion's recent rule review and several
st akehol der neeti ngs between Conmm ssion staff and
various representatives of the bingo comunity. The
Commi ssion solicited fromthese representatives any
proposed rul e changes desired by the bingo community;
and the proposed changes were discussed in industry

st akehol der neeti ngs.

Many, but not all, of the bingo
communi ty's proposed changes are reflected in this
proposal, as are certain other changes identified in the
rule review and desired by the Comm ssi on.

The purpose of the proposed new rule
402. 413 stens fromthe Occupati ons Code, Chapter 55,
whi ch requires state agencies to issue occupati onal
| i censes to adopt rules and policies pertaining to the
| icensing of active duty mlitary personnel, their
spouses and mlitary veterans.

The Conm ssion voted to propose these
amendnments and the new rule on April 14th. And they
were published in the April 29th issue of the Texas
Regi ster at 41 TexReg 3050 for the proposed anendnents
and 41 TexReg 3067 for the proposed new rule. And these
were al so published on the Conm ssion's website.

In addition to this comment hearing, the

Commi ssion is accepting witten comments on these
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proposal s through May 31st. The comments may be
submtted to ne at the Conmm ssion's mailing address,
P. O Box 16630, Austin, Texas, 78761.

Any comments that were sent or are sent
to Janes Person, | will get themas well. You can also
submt comments by e-mail at the
| egal .input @ottery.state.tx. us.

"1l be happy to give you that
I nformation again if you |ike.

So far | have -- it looks like |I have
seven wtness affirmation forns. |f anyone wishing to
coment has not turned in a wwtness affirmation form
pl ease do so now.

Ckay. And for those wishing to coment,
pl ease identify the particular rule or rules you're
commenting on if you can. | know there's a lot of rules
here, so to the extent you can, that would be hel pful.

And so with the prelimnary statenents
out of the way, I'Il call the first commenter, which is
WIIl Martin.

Wel conme. You can sit at the table or at
t he podi um whi chever you prefer.

MR. MARTIN. Good norning, ny nane is
WIIl Martin. [|'mthe Chairman on the Legislative

Commi ssion for the American Legion for the State of
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Texas and |I'm al so Vice-President for Conservative
Texans for Charitable Bingo.

This norning I would |like to comment on
Rul e 402. 404, License and Registry Fees. The first
thing I want to do is establish that the budget for the
Bi ngo Division here all the Texas Lottery Conmi ssion is
2.7 mllion dollars annually.

On page 11 of the 2015 Charitabl e Bi ngo
Operations Division Annual Report, it clearly shows
total |license fees collected fromconductors, |essors
and workers registry to be $3, 700, 764.

Next the total |icense fees collected
from manuf acturers and distributors was $75, 000.

Next was adm nistrative penalties,
settl ement fees was $51, 494.

Next was m scel | aneous fees, $11, 612.

Then the big one, prize fees and three
guarters of rental tax for $30, 175, 393.

After allocations paid to cities and
counties, the net deposited to the state's general
revenue fund was $20, 164,772, which is $17,464,772 nore
than what it cost to fund the Charitable Bingo D vision.

| went online and researched |icense fees
in other states. Illinois is $200 per year. M chigan

Is $150 per year. Pennsylvania is $100 per year. |owa

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
Phone (210) 697-3400 Fax (210) 697-3408
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is $100 a year. California is $50 per year. Georgiais
$100 a year. Mssouri is $50. M ssissippi is $50 per
year. Florida, $100 per year.

Wien | see how Texas does |icense fees,

" mrem nded of the statenent of the socialist |eader

t hat once said, "You have worked hard, saved your noney,
you' ve done wi thout while investing w sely, now we want
hal f."

I n other words, you have managed your
bi ngo hall well, you've done great in raising noney for
t he needy, so now you need to pay nore for your |icense
than those that didn't work as hard.

In ny opinion this is one of nost abusive
cases of governnent agencies outright overchargi ng not
just any organi zation, but from organi zations that are
dedi cated to hel ping those who are in dire need -- the
crippled children and the di sadvantaged chil dren who
can't afford glasses at schools, veterans groups and on
and on.

How anyone associated with the Bi ngo
Di vision can sleep at night is beyond ne. It is anmazing
that our legislative body in the State of Texas is
consi dered a conservative majority, but yet has a state
agency that treats the charitable organizations of this

state in such a disingenuous nmanner.
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The Anerican Legi on Departnent of Texas
and the nenbers of Conservative Texans for Charitable
Bi ngo want to see the bingo |license fees reduced greatly
to a reasonable rate. $100 per year per charity across
the board instead of this socialistic sliding scale that
penal i zes those that do well in business.

Menbers of the |egislature say they want
to help charities. Your staff says they want to help
charities. Reducing the cost of charities wll help
charities by allowing themto keep nore of their noney
and hel p the people of Texas.

On behal f of the American Legi on and
Conservative Texans for Charitable Bingo, | thank you
for this time and public coment.

MR Bl ARD: Thank you, M. Martin.

Next we have Sharon |ves.

M5. IVES: |1'mgoing to sit down. |'ve
got quite a few to go through.

Good norning. M nane is Sharon |ves.
And that's I-v-e-s. I'mwth Fort Wrth Bookkeepi ng.

My office handl es the bookkeeping for 16 bingo unit
hal | s.

Al right. Rule 402.200, | would like to

say that | agree with the Texas Charity Advocat es'

proposed anendnents and the Bingo Interest G oup.

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
Phone (210) 697-3400 Fax (210) 697-3408



© 00 N o o A~ W N PP

N DN D D NMNDND P P PP PR
oo A W N P O © 0O N O Ol A W N L O

May 11, 2016
Page 9

Wth that being said, (b)(3), deleting
the replacenent of the set of the individual bingo
bal | s, where they nust be docunented on the bingo
I nspection log. And nunber (5), deleting the inspection
| og.

| believe it was (h)(4) on the sane rule,
the witten gane schedul e, on deleting the entire nunber
(4).

|"msure Alfonso is aware that all the
audits that ny office has been going through, every

audit has been witten up

- or every bingo hall has
been witten up regarding the gane schedul e.

Every tinme there is a change on the gane
schedul e, the charities have to order nore of them since
we are required at this tinme to attach a copy to each
session. And it's a |lot of paperwork. They have enough
paperwork to keep up with already. Any tine there's a
change we have to order nore prograns and gane schedul es
and it's costing the charities noney.

Rul e 402. 210, House Rules. | agree with
the house rules (e) -- I"'msorry -- paragraph (e). |
would i ke to have sone kind of clarity on the | anguage
"easily accessible".

Rul e 402.325, (d)(3), | would like to add

"unl ess the player refuses” on that. | had personally

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
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cane across a situation where a | ady was having a
stroke. An anbul ance was called and a nenber of her
famly canme up to the counter to get a refund and she
darted out the door. She didn't have a chance to sign
any type of voided ticket, but it was noted on the
ticket. | just don't want to be in violation know ng
that what | did was w ong.

Rul e 402. 401, Tenporary License. | agree
with the Texas Charity Advocates and the Bingo Interest
G oup's comments. And | do |ike the idea of having
print on demand. We've had nunerous occasi ons where,
whether it be an annual |icense or tenporary |icenses
being mail ed to sone unknown address that wasn't ours.
So that would be nore feasible, being able to print on
demand.

Rul e 402. 410, Anmendnent of a License.
Again, to print on denmand.

Rul e 402.41, | agree with the Texas
Charity Advocates' anendnents and the Bingo |nterest
G oup.

Rul e 402.506, D sbursenent Records
Requi renents. Again, | agree with the Texas Charity
Advocates and the Bingo Interest G oup's anendnents.
Specifically, that would be (e)(2), cash disbursenents

general required information and del eting the

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
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organi zation or unit nane, the taxpayer or unit nunber
I n cal endar quarter.

| don't know about the other bingo
busi nesses in the state, but we use Qui ckbooks Pro
accounting software. Sone of those forns are not -- you
can't manipulate the titles on those forns. And we are
getting witten up for that. Nor am| a conputer
hacker, so | can't go into the systemand do it.

kay. Rule 402.511, Required Inventory
Records. | agree with the Texas Charity Advocates and
Bi ngo I nterest G oup proposed anendnents in deleting
the distributor's nane and taxpayer nunber. And all of
t he nunber of tickets per deal, nunber of tickets sold,
m ssi ng or damaged by occasi on and nunber of pull-tabs
tickets remaining if the deal is closed.

Rul e 402. 600, Bingo Reports and Paynents.
| guess that would be (1)(3), on rounding the quarter
reports. | agree with the | anguage fromthe Texas
Charity Advocates and the Bingo Interest Goup as far as
just rounding to the whole dollar. And the quarterly
report would not be considered inaccurate based on
roundi ng nunbers provided that the roundi ng effect
doesn't cause nore than $5 variance when the interests
are all summed up.

Rul e 402. 602, \Wiver of Penalty. 1'd

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
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like to go on record that | agree with the Texas Charity
Advocates and Bingo Interest G oup's proposed
amendnent s.

Rul e 402. 703, Audit Policy. M favorite.
The Bingo Division is the only division that takes the
records from your place of business.

We go through Texas Workforce Comm ssion
audit and we go through IRS audits. That state agency
and federal agency audit in the office. The Bingo
Division is the only one that does not.

So | agree with a Texas Charity Advocates
and the Bingo Interest G oup's anendnents on their
| anguage.

Rul e 402. 708, Di spute Resolution. |
agree wwth the Texas Charity Advocates and the Bi ngo
I nterest Group proposed anendnents | anguage. Especially
on (c)(4), adding a gane inspection. | believe that
when an i nspector cones out and does a gane inspection
using the little checklist, why don't we have the right
to cooment on that. W're basically asked to sign that
form but there's nowhere on there to comment. 1'd |ike
to see that changed.

That's all | have today.

MR BI ARD: Thank you. Are you going to

be submtting witten comments as wel | ?

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
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M5. IVES: Yes, | wll.

MR Bl ARD: kay. Thank you.

M5. | VES: Thank you.

MR. BI ARD: Sone of those proposals from
the Bingo Interest Goup, | think sone of that m ght be
i n sone of those proposals.

M5. | VES: kay. Thank you.

MR Bl ARD: Ckay. Next we have Mark
G ark. Good norning.

MR. CLARK: Good norning. M nane is
Mark Gl ark, |'mhere representing the AWETS. And |'d
| i ke to speak on three of them

Rul e 402. 210, about house rul es being
posted. W don't have a problemwth the first
par agr aph, but "easily accessible" in the second
paragraph we feel |ike needs to be clarified. That
| eaves a | ot of roomfor interpretation and you m ght
get five different auditors out there and five different
I nterpretations.

On Rul e 402. 325, Card-M ndi ng Systens, we
are speaking in support of that.

And 402.703, while we support the field
wor k that may happen in a |icensed business office, we
don't have a problemw th that. Wat we have a probl em
wth is keeping the records for five years. That seens

Kim Tindal | & Associ ates, |Inc. 645 Lockhill-Selma, Suite 200 San Antoni o, Texas 78216
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to be alittle excessive to us and we'd |ike to have it
considered to be cut back to a shorter tine frane.

And other than that, 1'd like to thank
the Comm ssion for the opportunity to speak before it.

MR Bl ARD: Thank you very nuch. Next |
have Ri chard Bunkl ey.

MR. BUNKLEY: Hello, ny nane is Richard
Bunkley with Littlefield Corporation. And, first of
all, 1'"d like to thank the Conm ssion and the current
Bi ngo D vision admnistration for allowng us to have
t hese st akehol der neetings and di al ogues. W don't
al ways agree, but that's okay. That's why we have
chocol ate and vanilla. But the ability to have a
di al ogue and have a conprom se has really been a breath
of fresh air. Quite invigorating.

Like | said, we cane to a great
conprom se, but |I feel like further conprom se is needed
and | would respectfully request that we reconsider
certain section of 402.200 and al so 402. 300.

On 402. 300, ny key concern is not
allow ng the | anguage that allows pull-tabs to award a
raffle ticket as a prize. In the bingo business in
Texas we're trapped in 1982 in terns of dollars and
technology. And |I'm not aware or any ot her business

that can survive with those constraints.
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Charitable bingo is scraping along and we
need help, and allowing raffle tickets to be awarded as
a pull-tab prize, | think would be a big step in the
right direction. |'maware of charities out there that
ran simlar events before there was an interpretation
that this was not allowed and the results were amazi ng.

So | understand that the Conmm ssion's
hands m ght be tied to a certain extent on this, so all
that I'"'masking is that we don't close the door on the
I ssue, we re-investigate it and really nake sure we run
all the traps and see if there's anything we can do to
get this issue re-addresssed, whether that's an Attorney
General opinion request or whatever we can do. That's
way above ny head, but | ask that we keep our m nds open
and continue to consider it.

The other issue I'd like to discuss is
402. 200, prizes of $50 or less. | think there's a
conflict in the way the rule is currently witten in the
statue. And I'lIl just for the record read the way the
statute is currently worded, Section 201.402, regarding
prizes.

"Person may not offer or award a single
bi ngo occasion prizes with an aggregate val ue of nore
t han $2,500 of all bingo games other than pull-tab bingo

or bingo ganes that award an individual prize of $50 or

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
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| ess.” That seens pretty clear to ne.

And then we go to 402.200(n), and it
reads as follows: "In order for a bingo gane to
quality for the exenption on 201.402 (b)(2) of the
Qccupations Code, the total aggregate anmount of the
prizes actually awarded for that gane nust not exceed
$50. "

So we' ve got sone extra | anguage there,
we' ve got aggregate and actually awarded when in the
statute it just says "individual".

So I'd also Iike to point out that |
think the legislature is keenly aware of the distinction
because they use that -- sone of that |anguage. They
actually use the word "aggregate" when they limt the
aggregat e val ue of prizes for occasion at $2,500.

That concludes ny comments. And, again,
| thank the Comm ssion for allowing to hear us today.

MR Bl ARD: Thank you. Next is Charles
Hut chi ngs.

MR. HUTCHI NGS: Good norning. M nane is
Charl es Hutchings and | represent AWETS.

Rul e 402. 200, we oppose the rule.
Charitable bingo would |i ke changes that have been nade
by the Charitable Bingo Advocates. Section 1, the

requi rement for the inspection of the bingo balls and
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mai ntaining a log of the inspections. This is basically
unneeded and should be elimnated as proposed by the
Charitable Bingo Goups. So please consider an
amendnent to the provisions.

Rul e 402.200(f) should be anended to
allowraffle tickets to be awarded for bingo prizes.

That woul d be a great assistance.

Rul e 202.200 (h)(4) and (5) shoul d have

been revised as requested by the Charitable Bingo G oup
to streanline the requirenents for ganme schedul es.
Bi ngo operators don't need to be told how to run a bingo
gane. They wll use a gane schedule if they want to and
they give the custoners the information they need to run
the ganes w thout m cro-managing fromthe Lottery.

The rul es should be revised to say the
charitable nust keep a record of all itens sold and
prizes paid.

Nunber (4), back to what was commented on
before, if a ganme is for $100 and two people win $50
per person, that shouldn't count against the cap. Thank
you.

MR Bl ARD: Thank you. Next is Ml odye
G een.

M5. GREEN: |1'd like to speak on a rule

that's very near and dear to ne, because | just wote a

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
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check for $1,200 on this -- and that's the rule 402.602,
Wai ver of Penalty, Settlenent of Prize Fees. W oppose
t he proposed rule.

Recently the Comm ssion has been asking
peopl e to pay noney for shortages in the application of
prize fees dating back nearly 20 years. | have one at
21 years. But the Comm ssion does not have any
docunentation to back up these debts.

So we're asking if you have no
docunentation to back up the debt, there should be no
debt. And do not hold up the license renewals if you
have no docunentation to back up the debt.

We're asking you to accept the rules
proposed by Kim by M. Bunkley and by the Bi ngo
Advocates. Thank you.

This is really serious. 21 years, |
nmean, come on.

MR BI ARD: Thank you. Next is Kim
Ki plin.

M5. KIPLIN. Good norning. For the
record, nmy nane is Kinberly Kiplin. |'man attorney
here in Austin.

' m here today on behal f of the
Depart nent of Texas Veterans of Foreign Wars. W

appreci ate the opportunity to coment on the proposed
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anmendnents to the existing charitable bingo rules and
the newrule, mlitary service nenbers, mlitary
veterans and mlitary spouses.

By way of background, this rule making is
a result of the statutory required rule review that each
agency nust undertake every four years. As part of that
rule review process, the VFWdid submt comments,

I ncl udi ng proposed anmendnents to the existing rules.

In connection with the rule review
project, the Bingo Division convened several work group
nmeetings wth bingo industry stakeholders. And the VFW
did participate in those neetings.

And | do want to echo what you heard
earlier, | really appreciate the opportunity to be a
part of that process in frank and candi d di scussions. |
think it was very, very helpful and we would Iike to see
that continue in the future.

Sone of the VFWs proposed anendnents
were accepted and are now i ncorporated in the proposed
rul e anendnents that were approved by the Comm ssion for
public comment as part of this current rule nmaking
proceedi ng. Many of the proposed anendnents were not
accept ed.

And the gist of many of your proposed

anendnments was to stream i ne burdensone rules or to
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el i m nate unnecessary paperwork. And |'m planning on
addressi ng each rule separately so you can keep a pretty
good tally.

So I'mgoing to start with 402. 103,
Training Program W support the proposed anendnent to
402.103. It elimnates a reference to an obsolete
di vi si on publicati on.

402. 200, we proposed anendnents to
elimnate performng of a bingo ball console and
fl ashboard i nspection log. |In subsections (b)(3) and
(5 they were not accepted. W would Iike those
requi renents del eted. These |ogs are an unnecessary
requi renent and they add a burden to organi zations to
mai ntai n these records for 48 nonths. W also think it
sets up a trap for the organizations to get dinged for
nonconpl i ance.

We have no objection to subsection
(b)(6), proposed anendnent requiring an organi zation to
make its procedures on addressing problens available to
pl ayers upon request. But by way of clarification, if
an organi zati on posted these procedures in a hall, that
shoul d satisfy this requirenent nmaking these procedures
avai | abl e upon request.

We'd like you to confirmthat in your

agency response or conmments.
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We proposed anendnents to subsection
(h)(4) and (5) that elimnates the requirenents of a
ganme schedule. Wile it nmay make good sense for an
organi zation to keep a gane schedul e, we would prefer
t he agency all ow an organi zation to make its own
busi ness deci sions wi thout paternalistic regulatory
appr oach.

We request that section (h)(4) be revised
to say the charity nust keep a record of all itens sold
and prizes paid.

We request subsection (h)(5) be revised
to reflect that if a |licensed authorized organi zation
uses a gane schedule, it may anend it during the bingo
occasion. W support the foll owm ng proposed anendnents
to 402. 200, subsection (e), (f), (h)(3), (5), (k)(4) and
(o).

We request subsection (n) be revised to
nmake is clear that prizes awarded under $50 do not count
towards the $2,500 occasion cap, regardless of whether
that prize that was announced was nore than $50.

Thi s addresses the issue of splitting
prizes anong Wi nners in a gane. This |anguage is
consistent with the statutory | anguage.

402. 203, we have no objection to the

proposed anmendnents, which appear to be cleaning up the
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| anguage.

402. 205, we support to proposed anendnent
I n subsection (f)(2) and have no objection to subsection
(9)(7) and (i).

402. 210, we question the phrase "easily
accessible to all patrons,” because we believe this is
open to interpretation on what it neans and coul d be
construed differently by individual inspectors. W
woul d li ke clarification on the use of this phrase.

402. 300, we support the proposed
amendnents regarding the design of the pull-tab because
they will allow for nore flexibility on ticket design.

We support the proposed anendnent that
all ows bingo equi pnent to be awarded as pri zes.

We are opposed to the inclusion of the
word "offensive" in subsection (b)(3)(g), in connection
wi th the Comm ssion approval of the artwork. It is just
t oo subjective and vague and doesn't provide nmeani ngf ul
gui dance on what is considered offensive and what is
not .

We seek clarification on the use of the
word "occasion" in subsection (g)(2). This has to do
Wi th the occasion cash reports. Sone organi zations may
not record all of the required information on a single

report that nay be captured on a schedule that rolls up
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i nto the occasion cash report.

We'd |ike confirmation that so | ong as
the information is captured in a schedule that then
rolls into cash report, that the organization is in
conpliance with this requirenent. Please confirmthat
the daily schedule of prizes is part of the occasion
cash report.

We al so seek confirmation that if the
form nunber which is proposed in the | anguage is on the
daily schedule of prizes, it satisfies the requirenent
of the form nunber actually being on the occasion cash
report. And if it doesn't satisfy the requirenent, it
wi Il require sone organi zations to have to now nodify
their reporting format, which is a cost to the
or gani zati ons.

402. 301, we oppose the use of the word
"of fensive" in subsection (b)(3) for the sanme reasons we
are opposed to it in 402. 300.

402. 303, we have no objection to the
del eti on of subsection (b)(6). It is deleting obsolete
| anguage.

We support the deletion of the | anguage
I n subsection (e) because it is elimnating unnecessary
paper wor k.

402. 324, we support the proposed
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anmendnent s because they elimnate unnecessary steps in
the card-m ndi ng system approval process.

402. 325, we support the elimnation of
the requirement in subsection (d)(2) of a player being
required to provi de address and phone nunber on the
refund for a void transaction because we believe it
protects the player's privacy.

We support the elimnation of the
prohi bition of reserving card-m nding devices for
players. |t is good business and devel ops pl ayer
| oyalty to be able to cater to regqular players who | ack
assurances that there wll be a card-m nder avail able
for them

402. 400, we propose anendnents that woul d
require the Comm ssion to streamine its license review
process. These anendnents were not included in this
rul e maki ng. We request the | anguage we previously
submtted as part of the rule review process be
I ncl uded.

Addi tionally, we request subsection
(a)(3) be deleted. Subsection (a)(3) provides that an
application is inconplete if the applicable license fee
I s not provided.

Currently the division takes the position

that an application will be returned unprocessed if it
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I's inconplete. The problemis that if there's a

| egitimate di spute regarding the fee anmount, the
appl i cant has no neani ngful way to chal |l enge what the
division clains it owes.

Under the division's practice of
returning applications unprocessed if they are
I nconplete, this is actually inconsistent with
subsection (e), which provides that the Comm ssion wl |
notify an applicant if an application is inconplete.

402. 404, we request that subsection
(h)(2)(b), Refunds, be anended to nmake it clear that the
reference to any other outstanding bingo liabilities to
the state neans liabilities that have been established,
not sinply by virtue of a notice of outstanding
liabilities due being sent.

Currently the division is issuing such
notices to licensees for alleged liabilities that in
sone cases go back to the md 1990's. |If the division
cannot establish the liability through the source
docunents that support the alleged liability, the
current or forner |licensee should not be bl ocked from
receiving a refund.

402. 407, we have no objection to the
proposed anendnents.

402. 411, we oppose the proposed anmendnent
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that shortens the tine wthin which the division wll
accept a renewal application, which is currently 90 days
and i s now bei ng proposed to be 60.

Addi tional ly, we proposed anendnents to
provide the renewal application is not considered
I nconpl ete based on a failure to submt |icense renewal
fee. As | stated earlier, the division's position is
that it will return the application unprocessed if it's
I nconpl ete. The division has taken the position that a
renewal application is inconplete if the renewal fee the
division believes is the correct fee doesn't acconpany
t he application.

The problemw th this approach is that
there are hard deadlines for |icense renewals. M ssing
a renewal deadline can cause either additional fees,
nmeaning a late fee, or in the case of a grandfathered
| essor license, an outright loss of the |icense which
cannot now be obt ai ned.

We al so propose anendnents that the
Comm ssion shall not delay issuance of a |icense renewal
solely due to an obligation the Comm ssion believes is
del i nquent unless the obligation has been finally
determ ned to be delinquent. W request this |anguage
be i ncl uded.

What is currently occurring at the
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division highlights the need for this | anguage. As |
previously stated, the division is issuing these notices
of outstanding liabilities for debts that, as | said, go
back in sonme cases to the 1990's.

The division is giving the licensee 30
days to pay what it says the |licensee owes,
notw t hstandi ng the fact that the division doesn't have
t he source docunents to support its position. And if
the licensee doesn't pay the alleged debt, the division
IS reporting these debts to the conptroller public
accounts. The conptroller wll place these persons on
warrant hol d, which neans they can't receive a paynent
fromthe state.

By that way, the conptroller's position
on having a report nmade to themis that placing the
person on warrant hold is mnisterial and they have no
discretion, soit's left wwth the Conm ssi on.

Utimately, | do believe the division
wll refer these obligations to the Attorney General.
Then when the organization's |icense is up for renewal,
the division will deny the |license renewal application.
We think this is wong and fundanental |y unfair because
t he di vision denied the person due process on first
establishing that the debt or obligation existed, and we

t hi nk the division should afford due process. And this
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process should be a process separate and apart fromthe
| i cense renewal process.

402. 420, we request the Conm ssion
I ncl ude | anguage in the chart, which is part of the rule
to clarify an organi zation nust have had at |east three
years of tax exenpt status before filing the
applicati on.

Currently | amaware of an application
t he division deni ed because the organi zati on Habi tabl e
Spaces did not have three years tax exenpt status. It
did have tax exenpt status at the tine it submtted its
application. | believe the division is applying a new
I nterpretation of the Bingo Enabling Act |icense
eligibility statutes for fraternal organizations.

And | do believe the earlier
I nterpretation applied by the division was that an
organi zati on nust obtain tax exenpt status prior to the
filing of its application to conduct bingo.

So applying a new interpretation to past
applicants who relied on earlier interpretation in that
they've paid a license fee which is now not going to be
refunded, the Comm ssion should put all interested
persons on notice of its interpretation of |icense
eligibility criteria so applicants don't pay a pretty
substantial |icense fee of $3,300 only to be denied
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because of an interpretation that they didn't have
noti ce of.

402. 424, we have no objection to the
proposed anendnents.

402. 451, no objection to the proposed
amendnent s.

402. 500, no objection to the proposed
amendnent s.

402. 506, we support the proposed
amendnent s.

402. 511, we support nost of the proposed
anendnents. Under subsection (d)(2) we propose
amendnents to elimnate the requirenent that the
perpetual inventory contain the distributor's nane and
t axpayer nunber because this is unnecessary and
burdensone, and we request the deletion of this
requirenent.

402. 514, we support the proposed
amendnent s.

402. 600, we support the proposed
amendnent s.

402. 602, we oppose the | anguage in
subsection (b) that the failure to produce docunents
supporting the delinquency determ nation does not |imt
the division's ability to collect the debt. As |
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previously stated, this goes back to the issue of notice
of outstanding liabilities due for alleged debts with no
source docunents to support the allegation.

By the way, in sone cases these alleged
debts, they're for pennies -- they're actually pennies.

We request the | anguage be added to this
rule that the Conm ssion may not pursue collecting on a
debt it can't establish. And the Conm ssion may not
deny a |licensed application due to the Comm ssion's
belief a debt is owed if it can't establish it.

It's not fair for the Conm ssion to
all ege a debt, not be able to establish the debt, then
wait for the license renewal to deny the |license
renewal , which as a result of the license renewal shifts
t he burden of proof to the application -- to the
applicant to prove it doesn't owe the debt. W think
that's just fundanentally unfair.

402. 603, we don't oppose the proposed
anmendnents in principal, but we want the Conmi ssion to
understand that there will be a financial inpact on
| i censees who have been paying their prize fees on tine
and have a zero bond anmobunt now to have to go get a
bond, even if that bond anount is in the anmount of $100.

And this one | do want a take a nonent to

say this was the -- probably the nost controversial of
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the rules that we discussed. And | really do appreciate
t he candor, the back and forth, the dialog on this by
the staff and also by the industry stakehol ders.

402. 703, we support the anendnent that
allows field work to occur at the licensee's business
of fice bingo prem ses, bookkeeper's office or
accountant's office instead of a place the auditor
identifies. But we also requested that the rule be
revised to shorten the tine an audit can remain open,
which is now five years. Five years is just too |ong.
The tinme frame should be nmuch shorter.

402. 706, we seek clarification on the
proposed | anguage i n subsection (a), which seens to
suggest that the Conmmi ssion nmay i npose sanctions on
non-|icensees and on fol ks who are not on the regi stered
bi ngo wor kers.

If this is the Conmi ssion's position, we
request the Conm ssion articulate its authority for this
position. W al so oppose the increased sanction of a
possi bl e revocation of |license for a first violation of
the Gane of Chance Rule. This seens very harsh.

The Commi ssion's prinmary responsibility
Is to adm ni ster and regul ate bingo so that bingo is
fairly conducted and the proceeds derived from bingo are

used for authorized purposes. The Comm ssion should
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focus on violations of the active rules that directly
relate to this responsibility in terns of establishing
nore harsh penalties.

402. 707, we support the proposed
amendnent s.

402. 708, we support the proposed
amendnent s.

New rul e 402. 403, we support the proposed
new rule. W appreciate the recognition by the Texas
Legi sl ature and the Conm ssion of the service to our
country by our veterans. And so we are, in fact, behind
this rule.

And t hat does conclude ny coments.

Thank you.

MR. BIARD: You'll be submtting that in
witing as well?

M5. KIPLIN. 1'll be happy to, but you've
got a court reporter. 1'll be happy to. Thank you.

MR. BIARD: And next | have Steve
Fenogl i o.

MR. FENOG.I O Good norning. For the
record, nmy nane is Steve Fenoglio and | have sone
handout s.

THE REPORTER:. Can | get your | ast nane

spel | ed, pl ease.
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MR. FENOGI O Sure. [It's Steve
Fenoglio, F-e-n-o0-g-I-i-o.

| represent the Texas Charity Advocates
and its nenbers and over 350 other charitable and
busi ness organi zation involved directly in charitable
bi ngo.

" ve handed out a series of docunents,
sone of which are conparisons of what Texas Charity
Advocates and VFWand Bingo Interest G oup submtted
during this extensive comment period, side by side wth
what the Conm ssion rul es have been published and
reflect. And I'mgoing to go through sone of themin
detail .

These are sone of the comments that, for
exanple, Ms. lves said, we support what Bingo Interest
G oup or Texas Charity Advocates support, so we've got
speci fic docunentation. The sane is true | believe of
M. Hutchings. And M. dark nade sone of the sane
comrent s.

So on 402.200, General Restrictions on
t he Conduct of Bingo, there was a coment earlier about
repl acenent of bingo balls in the docunentation. W
don't see a good business reason for that requirenent.
Specifically it's on page 1 of ny handout, subparagraph
(b)(3), as well as (b)(5).
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It is getting nore into the detail of
what a charitable organization is doing. W don't think
there's any conpel li ng busi ness reason for the
organi zation to have to nmaintain the docunentation
required, including for a period of 48 nonths.

On subparagraph (b)(6), you see our
provi sion versus what the Charitable Bingo D vision
proposed or the Conm ssioners voted to adopt for
publication nmade available to the players upon request.
It is made avail able, but again, why are we having it in
a rule?

This is a custoner-business relationshinp,
It doesn't have anything to do with the regul ation
aspect of it.

There was coment earlier by M. Bunkley
about raffle tickets, and that's subparagraph (f). And
there's another rule that I'lIl get to in a nonment, but |
want to put sone neat on the bone on what that neans.

| have a particular client in East Texas
t hat conducted a reverse raffle back in 2009, a series
of them The benefit to the bottomline of the
charities in that situation was incredible.

Let nme just give you sone nunbers. So
for a period of tinme -- for a week period of tine before

the reverse raffle occurred, they ran nunbers and they
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found that they had an average attendance of 109 and an
aver age deposit of $2,849 per occasion. And they sold
instant tickets of $9, 143.

During the week of the raffle, they went
from109 to 125 custoners on average session for the
week. Their deposits went up over $2,200 for each and
every session of that week.

Again, we're not just |ooking at one day
because we know on business if you just | ook at one day,
we run the reverse raffle on May 11th and we | ook at
May 4th, you're not capturing enough because there may
be sone fall-off two days before, for exanple, the
reverse raffle occurs, because you're bringing in a | ot
nore people for the reverse raffle. So that's why we
went wth a week, doing a week conpari son.

And by the way, we went the sane tine
frame for a year before. The instant sales went up
$2,000. That was the first tinme they did it.

The last tinme they did it, it was a
little better. 130 average attendance. Average deposit
was $5, 945 versus $2,900 for 15 sessions for that week.
And in the instant sales on one particul ar day where
they ran the reverse raffle, it was $46,000 in instant
sales. Instant ticket sales.

Agai n, average was $9,300. That gives
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you an i dea about what a reverse raffle wll do when
properly conducted under the Charitable Raffle Enabling
Act and what it will nean for charities.

I f the Conmm ssion wanted to do one thing
to help charities, it would allow charities to offer as
a nmerchandi se prize a raffle ticket conformng to
Qccupati ons Code 2002 without question. And | have
clients that have done the sane thing in South Texas, in
North Texas and in deep East Texas and the sane results
occurr ed.

It takes a little while to learn howto
do it right. There's a lot of pronotion and aggressive
selling that has to occur, but if they do it right, the
reward i s substantial .

Do they have sonme fall-off on a couple of
ot her days? Yes, they do. But the bottomline, again,
when we | ook at a week conparison, big plus to the
charities.

And | think it goes w thout saying, but
t he advantage of getting two to five nore custoners on
an occasion basis is that noney -- those sales, those
I ncrenental sales, go directly to the bottomline.

Wiy? Because all of the other costs are
fixed wth one exception, and that's the cost of the

actual ticket, which can be pennies on the dollar, and
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I's pennies on the dollar.

For exanple, a deal of tickets m ght cost
$80 to $100 for 2,000 to 4,000 tickets. So if you're
selling that many nore, you see where the profit center
I's. That sane notion of increnental sales is true for a
restaurant, for a convenience store, for a Wal-Mart.

Wal - Mart stores, the largest retailer in
the world, does not nake any noney the first 20 days of
the nonth. It | oses noney because of all the fixed
costs. It's those last ten days -- sonetines it may be
the last day or two of the nonth that they actually turn
a profit. And that is the case with retail custoners
all over the board all over the world.

We have sone simlar comments -- or not
simlar, but other comments that are simlar to what
ot hers have said about utilizing a gane schedul e on
page 4 of the handout. And then the announcenents, the
cal l er requirenments on page 5.

We do appreciate that in that case, on
(k)(4), the staff agreed wth nost of our comments and
we appreciate that.

| also agree with the observations -- and
| think M. Bresnen is going to speak on this -- of the
$50 ganes that Richard Bunkl ey stated on subparagraph

(n). We believe the state of the lawis very clear and
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we think that subparagraph (n) needs to be anended.

We did not show that in our anmendnment. |
wi Il do a supplenent on that.

Turning now to 402. 210, we disagree with
t he new | anguage i n subparagraph (e).

402. 300, sane observations | just nade on
reverse raffl e concerning subparagraph (8)(a), the
definition of nerchandise. Sane exanple. W think our
proposed anendnents are superior to what the staff has
proposed. Al though we do note and acknow edge t hat
during the extensive give and take that occurred wth |
guess four neetings, the staff agreed with many of our
comments and put |anguage in there to that effect.

| also share Ms. Kiplin's observation on
subparagraph (b)(3)(g), what is offensive. The
observation is, you know, what's offensive to ne may not
be offensive to Bob Biard; and |ikew se, what's
of fensive to Bob Biard may not be offensive to ne. And
It seens to be an extrenely gray area for what that
means.

By the way, we do support the | anguage
stri king al coholic beverage and weapons. That was a
coment | nade over 12 years ago. And we're glad to see
that M. Royal recogni zed that those al coholic beverage

synbols are on Lottery scratch off tickets. And so it
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ain't fair if the Lottery can do it -- by the way,
bi ngo' s bi ggest conpetitor could do it, but the
charities could not.

W woul d al so, on the sanme comment or
sanme subsection as determ ned by the Comm ssion, we'd
| i ke to have a procedure in place where there could be
an expedited challenge to that. For exanple, if a group
of charities or distributor worked with the
manuf acturers to submt a ticket and it was rejected.
We'd i ke to have a procedure in place where there could
be an expedited quasi judicial process in place to reach
a determnation. Today there is not.

We think the time has conme for bar codes,
which is on page 8 of ny handout. So many ot her
products, as a matter of fact, in nost retail
establishnents today the only way that you can ring up a
sale is with a bar code. And if you don't have a bar
code on your nerchandise, it shuts the retail cashier
down while they go chase and determ ne what the
appropriate bar code is.

There's anot her reference to bar code on
subparagraph 9. And we'll provide sone additional
witten cooments on that in order to save tine.

Subpar agr aph 402. 325, again, we provided

a handout on our changes versus what the -- what was
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published. And | want to highlight subparagraph (d)(3),
t he | anguage "unl ess the player refuses, the player nust
wite his or her nanme," etc.

I n discussions with staff, we al so agreed
to delete the words, "address and tel ephone nunber, "
which we're glad to see the staff |istened to us and
struck. But we would Iike to have the | anguage "unl ess
t he player refuses" because players will refuse.

And, again, this is a situation between
the custonmer and the merchant, in this case the
charitabl e bingo |icensee conducting bingo shoul dn't
concern the Conmm ssi on.

402. 400, Ceneral Licensing Provisions.

W think it's appropriate for the | anguage that we
submtted in subparagraph (a), the Conm ssion woul d
review its basic procedures, its applications, its

I nstructions and schedul es and update them Annually
preferably.

We al so have sone additional |anguage in
subparagraph (d) that we support. Again, we'd like to
get the licensing process expedited. And M. Royal has
done that to a significant degree, but we think it can
be made even better.

402. 411, License Renewal. And | nade

sone additional comments -- | nmade sone simlar coments
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to what I'mgoing to nmake to the conm ssioners that |I'm
going to nake here today. And |I've attached, Bob and

Al fonso, the handout | provided that puts neat on the
bone on this issue of the Comm ssion spreadsheet show ng
that there's a liability due.

And then the charity has a Hobson's
choice, they can pay what the spreadsheet says. Bear in
m nd, there's no underlying docunentation, and you can
see that by the attachnent | handed out, because we
asked. W paid the funds under protest, $7.92. W
asked for the supporting docunentation. It took us
three tinmes requesting it before we actually got it.

And what we got is a spreadsheet with no underlying
docunent ati on.

In discussions with staff initially they
said, "Well, we wote three different hot checks."

| don't know that -- | represented the
Arc of the Capital Area for 20-sonething areas, |'ve
been a board chair, 1've been a board nenber for over
ten, a board chair for three, and |I'munaware of any
I nsufficient funds check they've ever witten. But
certainly the Conm ssion didn't have any docunentati on
init. It was just, "Well, the spreadsheet says you owe
$7.92, so pay it or else.”

And the "or else" is you | ose your
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| i cense, or you go to hearing on $7.92.

And to put this in the proper frane work,
| have a tongue in cheek exhibit that I want to go
through. And this is what it would |look |ike fromthe
state accountancy board to send a letter to one of your
comm ssioners that says, "Qur spreadsheet shows you owe
$278 going back to 1998. Pay it or else.”

You can i nmagi ne what Conmm ssi oner
Candel ari o woul d say.

By the way, in order to refute that you'd
have to have docunentation. W0 keeps records going
back to '98?

The second issue is a letter to Ms. Heeg,
who has been |icensed by the State Bar for over 30
years. And she owes $1,081 going back to 1997. These
are made up exanples. But surely you have docunentation
goi ng back to 1997 to show that you paid the appropriate
fees to the State Bar.

And I'"'msmling at Bob because Bob is
licensed -- and | think he's |licensed about the sane
time |l am | was licensed in '85, so it may have been a
couple years later, but | don't have any docunentation
for the State Bar dues that | paid. And this is the
sanme issue.

The next exanple is Chai rman Krause, and
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he owes $2,096 since '87 on his bar license. And on his
accountant's |license, he is a CPA, and he goes back to
*81, he owes $62. And if you don't pay, we're not going
to you give your |icense.

The final exanples are Doug Lowe, who was
|icensed | believe in '"97. He owes $759 going back to
' 83.

And then the final exanple is Ms. Pyka,
the controller, she is a CPA, and she owes $1,230 from
"93 to ' 95.

| woul d suggest to you that no one of
t hese individual s has any docunentati on goi ng back that
far. Nonetheless, that's what they're confronted with
when they get a letter in the case of the Arc that you
owe noney goi ng back many years ago, and you can either
pay it or forfeit your |license. W suggest that that
woul d be offensive to any reasonabl e person and any
reasonabl e taxpayer. And we think the process ought to
st op.

You wi Il also recall that |I handed out in
one of ny initial handouts the penny request going back
to 1997. And how do you have docunentation to show you
did or didn't pay it?

402. 511, Required Inventory Records.

W' ve del eted several requirenents in the rul e because

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
Phone (210) 697-3400 Fax (210) 697-3408



© 00 N o o A~ W N PP

N DN D D NMNDND P P PP PR
oo A W N P O © 0O N O Ol A W N L O

May 11, 2016
Page 44

we think it's irrelevant information because the
i nformation is already available in other sources. And
it's a trap for the unweary -- or for the weary.

402. 602, Waiver of Penalty. The sane is
true for the exanple | gave for the Arc of the Capital
Area. Under subparagraph (b) |anguage, and we believe
t hat the Conm ssion should provide all supporting
docunentation that it has. And if it doesn't have
anyt hing other than a spreadsheet, then the Conm ssion
can't -- under a classic litigation case the Comm ssion
can't neet its own burden of proof. So why is it out
sending letters saying "pay up or else."

402. 703, | agree with the comments
earlier on the audit policy. One suggestion is under
page 3, subparagraph (d)(4), tinely conpletion of the
audit. And we al so have sone | anguage i n subparagraph
(d) that we believe should be put into bingo.

And t hen under subparagraph (e), the |ast
several sentences -- and this came up in an audit where
a charity in San Antoni o was confronted during an audit,
and the auditor said, "W believe you're in violation of
arule." And the charity disputed that.

The audit hung around for two years --
and this was before M. Royal cane on. And then they

were going to sanction the charity, notw thstanding
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there was never any docunentation about what was needed
to correct the problem

And so our suggestion is the | anguage
that we provided is during an audit, if an auditor
believes a |licensee has not conplied with one of the
admnistrative rules, then they should be notified in
witing. That way two years |later you don't get
penalized for nultiple violations.

Now, M. Royal in sonme conversations has
suggested, well, wait a mnute | don't know that | want
the auditor on the fly to nake that call. And we
under stand that because the decision should rest on his
shoul ders, nonet hel ess the concept still applies within
a short period of tine, the auditor should have a
conversation with senior staff; and if the decision is,
yes, this is, in fact, a violation, then they should
give sone tinely notice to the licensee so that they can
I f they choose to agree, correct the situation there and
not wait for two years down the road and then the
Comm ssion holds over themthe fact that for two years
each and every day there's been a violation. CQur
penalty matri x says we can establish a penalty of $50 a
day or $500 a day, and threaten the charity that if you
don't wite the check, we'll go to hearing.

And if it's a $500 a day penalty for two
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years, you see where you get. And that situation has
happened i n contested cases.

Under subparagraph (g) (1), under the
audit report, and this has been a conplicating factor
when |'ve gotten involved in an audit, is that
there's -- a draft audit report is issued and it says
that a charity has violated certain provisions. And
they send it to nme, and during this process the auditor
has requested and has obtained all of the docunentation
fromthe charity, for a quarter or a year. And |I'm
asking the charity, "Well, let ne see the docunentation
so that | can determne if | believe it's a violation."

And so | ask the client, the charity,
"Where's your docunentation?"

"The agency has it."

And so it's difficult for nme or
| npossi ble to decide whether | agree or disagree with
the auditor's findings because there's no docunentation.
And so our |anguage is provide us with that specific
docunentation. W're not asking that you provide us
with a copy of the audit, the entire three nonths worth,
whether it's a quarterly audit or an annual report, but
t he substantive docunentation that woul d either prove
the auditor's case that there's a violation or that |

can look it at and say | agree or disagree. |It's just
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conmmon sense.

402. 600, throughout this the staff has
witten in quarterly reports supplenents and paynents,
etc. And you can see on the right-hand side of ny
handout the | anguage supplenents. |'ve |ooked at it and
| attached the current application for a quarterly
report for charity and | don't see the word "suppl enent”
anywhere. And this is as of, by the way, 5/11 of 16.

And ny comment on this is, "Well, what is
a supplenent? How does a charity know?" The Texas
Bi ngo Quarterly Report formID-68 is a two-page
docunent. And there's a formID 129 that is a
charitable distribution's detail. And there's no word
"suppl enent” anywhere here.

So what is it you're tal king about? Are
we going so see new attachnents or new forns? We'd |ike
to know what they are before we agree or disagree.

We've al so struck the | anguage on page 3,
enunerated 3 of subparagraph E for the sane reasons that
we' ve discussed in this case, that we don't think we
shoul d be denying a bingo application or revoking a
| i cense under that situation.

W do agree with the | anguage in
subparagraph (m. And I'll pay a shout out to Janes,

who haw now | eft for greener pastures at the Governor's
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office for comng up with the notion of rounding. W
think that is a better |anguage than ours. He said he
pulled it off the IRS website, which is good because in
a prior case because of rounding the division wanted the
charities at River City Bingo to basically rely on their
quarterly report to round up and they refused. So this
sol ves that problem

My | ast handout was the July 17 letter
fromthe Conmm ssion to the Jewi sh Wonen | nternational.
And that was the one penny for the fourth quarter of
1996. | think if we had a roundi ng, we wouldn't have
had this issue. But the same conmment on the Arc proves
this point for the Arc equally and its coments on rul es
402. 600, 602 and 411.

|"ve thought a | ot about this | edger
project, and it seens to ne that one thing the
Commi ssion could do is put, which is simlar to what's
required on the quarterly report, is a statenent that
says, "l declare that the information in this docunent
Is true and correct,"” so that we know who's naki ng that
statenent and we could actually go ask that person how
t hey know.

That | edger project doesn't have -- ny
suspicion is for over 90 percent there's no underlying

docunentation. |If the shortage, let's call it that,

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
Phone (210) 697-3400 Fax (210) 697-3408



© 00 N o o A~ W N PP

N DN D D NMNDND P P PP PR
oo A W N P O © 0O N O Ol A W N L O

May 11, 2016
Page 49

occurred in the last four years, | fully expect the
Charitable Bingo Division to have records to support
that. And those records could be provided. But if it
goes back nore than five years, having filed open
records request recently, the division says under our
docunent destruction policy, | guess it's five years,
t hose records go away.

And as | stated earlier, well, the bingo
rules require charities to keep records for four years.
Most charities to ny know edge keep themfor five inits
growi ng destruction policy. |In the case of the Arc of
the Capital Area or Jewi sh Wonen International, they
don't have any records.

And so, again, under the concept of fair
case in court or in SOAH, the Ofice of Adm nistrative
Heari ngs, the agency could not prevail because they
don't have any underlying docunentation. Wat they have
IS a spreadsheet that they're not even sure who aut hored
all of the spreadsheet. And so we think that we ought
to stop the process.

Now, finally -- and | agree with
Ms. Kiplin's observation on the bond issue. And we've
had a fair anmpbunt of discussion in the series of
neetings -- actually even one neeting before we started

this rule review process on 402. 603.
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And Ms. Shankel at the tine thought it
woul d be a good idea for all charities to have a bond in
the anount of initially two quarters of what their
liability would be, which would be 60 to $100, 000. And
| asked her at the tine, "Do you have any idea what a
bond |i ke that would cost?" Answer no.

"Do you know of any conpani es that
require a bond like that?" No.

“Wel |, shouldn't you know before you have
this requirenent?”

And I'mglad to see that M. Royal said,
no, we're not going to do that for people who were on
the good guy list. And that's good, what's been
proposed, the $100. |In the case of the five charities
at River Cty Bingo, they would pay a $500 cash bond and
be done with it. Actually, it wouldn't be a bond, it
woul d just be $500.

For a new charity comng in, that would
be $7,000 if it's operating in what | call a comerci al
hall that's usually conducting at |east 14 sessions a
week. |If you've got five charities, that's $35, 000.

| ve had sone discussions with insurance
conpani es, and sone insurance conpanies wll wite a
$7,000 bond for a charity that they have an established

busi ness relationship with. Ohers if they don't have

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
Phone (210) 697-3400 Fax (210) 697-3408



© 00 N o o A~ W N PP

N DN D D NMNDND P P PP PR
oo A W N P O © 0O N O Ol A W N L O

May 11, 2016
Page 51

It, they want financials.

W' ve asked, "Well, what specifically are
you | ooking for?" Well, standard i ncone statenent
bal ance sheet.

Well, what's the threshold by which
you'll say yes to a $7,000 bond or no? They don't tell
you. And others have said the only way we'll wite that
bond is if soneone gives a personal guarantee, that
means in the case of a nonprofit, they've got to find a
board nmenber who is willing to wite a personal
guarantee. And in sone instances they then ask for the
financials for that individual. You can see the problem
t hat can occur.

Hi ghlight that with what | requested from
this division, how nuch noney has the state -- the
Lottery Comm ssion collected fromthe charities since
2001 in prize fees? Al nost $369,000 -- I'msorry --
$360, 000, 000.

During that period of time |I also asked
how many tinmes have y'all sued a charity, have you nmade
a referral to the Attorney CGeneral for collection?

None.

Col I ecti ng al nbst $370, 000,000 with zero

liability in that 15-year period, so part of ne is why

are we even having a discussion other than a nom nal
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anount that M. Royal has correctly pointed out the
statute does require a bond in the |anguage, sone sort
of guarantee that the noney will be paid. But if you
| ook at it fromthe standpoint of exposure, you're
col l ecting $369, 000, 000 and you' ve had zero | osses --
Las Vegas would like to be in on that ganme and all of
Wal | Street would like to be in on that gane based on
virtually zero risk.

And | understand that there have been
sone recent exanples where one or two | ocations have
failed to pay, not surprising. But what is shocking is
you get $369, 000,000 for 15 years and you have zero
liability.

As | said, we'll be filing sone
additional witten comments. | appreciate your tine.
"Il be happy to respond to any questions.

And | do appreciate, M. Royal, your
attention to this and your staff's attention. It is an
extraordinary undertaking. And | just wsh that Janes
could be here to see the finished product, although |I'm
sure he's glad he's not here.

MR BIARD: | agree with that part. Can |
ask you a question? And this is mainly perhaps for
witten comments |ater on. Perhaps you don't have an

opinion on it, but the Bingo Act, 2001.416, O her Ganes,
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allows a raffle conducted under Chapter 2002 during a
bi ngo occasi on.

And we have an AG opi nion JC480, which
says a raffle ticket can't be offered as a prize in a
bi ngo gane. Can those be reconcil ed?

MR. FENOGLIQO | don't see how you can.
It seenms to nme that section 2001.416 is clear on its
face as to what's allowed, with the exception if sonmeone
IS conducting a raffle not under the Charitable Raffle
Enabl i ng Act, Chapter 2002 of Texas Cccupati ons Code.
But short of that, it seens 416 is directly telling the
Comm ssion a charitable raffle is an approved gane of
chance -- or is not considered a gane of chance under
that prohibition.

So when the opinion was handed out, it
made no sense to ne. Wien we had this discussion, we
| ooked at it again and it nmakes no sense.

| understand M. Cornyn's | anguage -- |
mean, you can read it and it makes sense fromthe
English | anguage, but the conclusion is crazy for just
the sinple reasons of what the Bingo Enabling Act
says.

MR Bl ARD: Thank you. kay. And the
| ast commenter is Steve Bresnen.

MR. BRESNEN. Thank you very nuch. M
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nanme is Steve Bresnen and |I'm here on behal f of the
Bingo Interest Goup. | want to conplinent Al fonso
Royal and Janes and ot her nenbers of the staff,

Ms. denn, and others who participated in these work
groups. It's a long and tedious line by |line process,
but you're willing to do it and we very nuch appreciate
it.

I'"'mgoing to supply extra witten
coments on sone rules that I'mnot going to address in
the interest of brevity. Just to supplenent your
di scussi on about the raffle issue, Bob, the Bingo
Enabl ing Act also says -- and | don't have the provision
right here in front of nme, but it says pull-tab bingo
may be conducted under rules all owed by the Comm ssi on.

| think that's a very broad grant of
authority. And | see no conflict between anything el se
in the Act and that broad grant of authority to be able
to authorize a raffle ticket as a prize. So not only do
| think there's a conflict between 416, but there's a
conflict in the narrowing of the Comm ssion's authority
under the broad grant of authority to conduct -- to
al l ow the conduct of pull-tab bingo.

So just hitting tree tops real quick, on
402. 200 there's much in that rule to support, but

overall we oppose it because of sone of the absence of
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sone provisions that either that we wanted in it or the
way sone of the provisions were executed.

Do | assune that the docunents that
M. Fenoglio gave, including the side by side that
i ncluded the TCA Bingo Interest G oup and to sone extent
the VFWproposals will be included in the record as part
of our comments?

MR Bl ARD:  Yes.

MR BRESNEN: So if it's on the left side
of that docunent, we are for it. And to the extent that
It's not reflected on the right side of the docunent, we
woul d urge reconsideration of the itens on the left.

Wth respect to 402. 200, subsection
(b)(3) and (5), this relates to the inspection of the
bingo balls, this is one of those deals where people are
doing it, but it basically serves no public policy
purpose. You're not getting anything out of this. The
custonmers are not getting anything out of it. And it's
just an exanple of a trap.

If you don't do one day or you failed to
note that you did it one day or you don't say who did it
one day, then, you know, you're in the ditch or you're
in violation of the rules. If there were sone benefit
toit, that would be fine. But nobody | know who is

actually in a bingo hall doing the work everyday

Kim Ti ndal| & Associates, Inc. 645 Lockhill-Selnma, Suite 200 San Antoni o, Texas 78216
Phone (210) 697-3400 Fax (210) 697-3408



© 00 N o o A~ W N PP

N DN D D NMNDND P P PP PR
oo A W N P O © 0O N O Ol A W N L O

May 11, 2016
Page 56

believes that there's any benefit whatsoever to the
public or to the Comm ssion in terns of its regulatory
interest. So we would urge our suggested anendnents to
t hose two subsecti ons.

W' ve al ready tal ked about 402.200 (f),
so |l won't go into that.

402. 200 (f)(4) and (5) has to do with the
ganme schedules. It makes no sense to first require a
gane schedul e and then say, but if you deviate fromit,
you just have to docunent that you deviated fromit and
to still have a rule that requires the gane schedule to
begin with, because all you're doing is asking people to
put sonething on the wall. They know based on nar ket
conditions, preferences of the players, fewer players
show up that day, all the conditions that exist in the
mar ket pl ace, that there are going to be variations from
the schedule, and all they have to do is note them
which they're going to do if that rule would sinply say
that the charity nust keep a record of all itens sold
and prizes paid, all of the other docunentation that's
currently required wll support that and the Comm ssion
wi || know what ganes were actually conducted and under
what conditions.

Now, nearest and dearest to ny heart is

402.200 (n).
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M. Royal, | would request that the
| etter from Chai rman Thonpson and forner Senator Leticia
Van De Putte be entered into the record. |If | need to
do it nyself just for procedural reasons, | would gl ad
to do it because | think it supports nmy position. And |
woul d direct the Commission to the Bingo Enabling Act in
section 2001.420. | think M. Bunkley m sspoke earlier
and said 2001.402, but it's 420.

And | would note that it says that prizes
of $50 or less don't count towards the $2,500 cap in
bi ngo ganes that award individual prizes. If the word
"actual " was before award, it would not change the
meani ng of that sentence. |It's awarded. Prizes
awar ded.

The existing rule can be read in only one
way. And that is prizes offered. The |egislature would
have chosen the word "offered” if it neant offered. And
what it said was awarded.

Under any circunstance, you're going to
have a record of the prize actually awarded. And the
correspondence from Chai rman Thonpson and Senat or
Van De Putte reflect this fact. So to the extent you
had to bring legislative intent into it, | believe
everyt hi ng about the passage of this would support what

|'"'msaying primarily because | worked |ike a dog to get
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this passed. And so, you know, to the extent | can
contribute to legislative intent, there it is.

But the statutory rule of construction is
you don't deviate, you don't need to go to |legislative
intent if the plain | anguage of the statute supports --
I's clear and unanbi guous, and | believe it is clear and
unanmbi guous i n that regard.

So we would Iike to see in final rule
402.200 (n) to be anended in the manner that | have
delivered and with the | anguage that | delivered in the
wor kK group neeting, which | think m ght have been the
| ast work group neeting.

Again, if | need to submt that again
wth witten comments, et ne know Oherwi se, | would
request that it be part of the record.

Not to be conpletely negative about
402. 200, we support subsections (b)(6), (e), (f), (i),
(k) (4) and (0).

In 402. 210, | would echo what others have
said. W're alittle bit concerned about the phrase
"easily accessible" for the posting of the house rules,
just because your staff person in Odessa nay have a
different view of what's easily accessible than say the
staff person in East Texas. W think that's going to

cause admnistrative problens for y'all and headaches
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for the organizations.

We support providing the house rules to
the inspectors -- | nean to the custoners and the
| nspectors when they cone in so the house rules are
known.

402. 300, a great deal has been done in
that rule that we support that shoul d broaden the array
of products that are available for use in conducting
bingo. Wth respect to pull-tabs, we strongly support
t hose things where we're getting sone of the
m cr o- managenent detail out of the way. W very nuch
appreciate y'all doing that.

| want to raise a concern -- and we'll do
this in witing as well, but if you |l ook at the way
402.300 (e) is worded, it's not clear that the existing
authority to sell pull-tabs during an interm ssion,

I nstant pul |l -tabs, is maintained.

There is a provision in that area of the
rule that says that event tickets can be sold during an
I nterm ssion, but there's no corresponding authority for
that during an interm ssion involving instant pull-tab
tickets.

| amtold that this nmay be because there
IS nointermssion in terns of the license tines, that

they may butt up together. But it would be hel pful |
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think if we would all take a deep breath and | ook at
what we're doing there, it's kind of a conplicated
section. W don't want to restrict the organizations
frombeing able to do anything that they're currently
doing, and we don't believe that that was the intention
of the anendnents of this rule.

And by the way, those anendnents were in
our side of the rule as well. So | think we all need to
stop and | ook at what we're doing. M. Kiplin and
M. Fenoglio, the real lawers in the room w Il know
how to | ook at it and deci de whether anybody is in
j eopardy or not on that.

| hate to bring it up because | don't
want y'all to duck bel ow the desks up there, but the
Comm ssion issued a letter saying that video
confirmation of instant pull-tabs was within its
authority and was legal. W nade the recommendati on
that that be included to go beyond event tickets, it's
not included in the Comm ssion's proposals, and we woul d
like to see that restored. And we would lIike to see
al so restored relative to our proposals. And also the
use of bar codes on those products.

We very nuch appreciate the anmendnent to
402. 325 that allows reservation of card-mnders. This

I s anot her exanple of a rule that's been around since
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the beginning of tinme -- or the beginning of

card-m nders any way that nade sense at the tinme because
of the l[imtations in the market. There weren't enough
card-m nders avail able. Now we seemto be drowning in
card- m nders.

So striking that and allowi ng a | oyal
custoner to be shown sone deference by reserving their
seat and their access to the card-m nder is an excellent
thing to do.

402. 400, we don't object to what's in the
proposal, but there were sone things that we'd like to
have in it. | understand the concern about that there
are managenent decisions that go into the tinme franes
wi thin which Iicenses and renewal s are handl ed, but at
ti mes past things have gone on and on and on and on.

And while the current adm nistration has
shown a sensitivity towards that, M. Royal is not going
to live forever and neither aml, so we'd |ike sone
consideration at the conm ssioner |evel.

And if you're not going to anend the
rule, then we would Iike for you to actively pronul gate
sone policies that are known and comruni cated to the
public that you'll take certain steps within certain
anounts of tinme. That way it won't be necessarily

enforceable by a rule, but you'll at |east have sone
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nmetrics that your perfornmance can be judged by.

And | think the performance standards in
the appropriations bill my be -- that nethod of gaugi ng
your performance nmay be about to go out the wi ndow. So
if that's the case, you're going to be sitting here with
no netrics and nothing but a bunch of anecdotes of
peopl e who are not happy because their applications
were not pronptly addressed.

402. 511, | support the comments t hat
ot her people nake. You can streamine this rule and not
require the inclusion of things in this record that are
avai |l abl e by other docunentation that's required to be
kept. And all it does to require it to be transposed is
all ow -- sonebody is going to make a typo, sonebody is
going to forgot to carry sonething over, when there is
an anple audit capability there because the records are
kept in another place.

402. 602, this is the second nearest and
dearest to ny heart. It should go w thout saying that
I f you cannot nake a case, that you should not require
it. Oherwise, you re asking for noney fromthese
charities -- it's not the |lessor you're asking noney
for. On a rare occasion there nmay be sone rental tax or
sonething, but that's going away. |It's these charities

you're going to take the noney from
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And if you can't nake the case, then you
shouldn't be trying to collect the noney. O herw se,
|'ve got sone people that are calling nenbers of ny
famly right now and trying to get themto pay noney on
debts that they don't owe. |It's just a phishing scam
And if you guys can't nmake the case, you're not really
doi ng much better than these scansters on the internet
and on the tel ephone trying to collect this noney.

And al so now |I've becone aware -- | don't
want to speak for anybody, especially since they' re not
in the room but |'ve becone aware that sone of these
anounts are quite large fromthe '90s and m ght very
well be worth bringing a lawsuit on behalf of. And the
noney in termof cost of litigation for the agency, that
noney s going to get eaten up in a deposition.

So | know the conm ssioners have asked
y'all to look at this, and | hope you'll look at it
very diligently because it's kind of outrageous.

Al though it is the best thing |'ve got going for ne up
at the capital building right now.

Wth respect to audit policy, | just
can't believe you can | eave an audit open for five
years. Wether that's actually happened or not -- |
know in the past it's gone on and on and on. And |

woul d urge the conm ssioners -- not you, M. Royal, but
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the comm ssioners to look at this. And if nothing el se,
put a shorter date in there to show people out here that
t hey expect that their business will be done in a nore
reasonable tine. And that's 402.703, the audit policy.

And | would agree with what -- | believe
It was Ms. Kiplin said about 402.706, the reference to
ot her persons. W don't know what other persons other
then |icensees and registrants that would be subject to
sanction by the Conm ssion or that could be referred to
i n that schedule of sanctions. And so we think it ought
to be explicit as to who other persons are.

If you don't mnd, just give ne just one
mnute. |'mgoing to hit just a couple of other things
w thout citing the rules by nunber.

| really appreciate what you've done on
mer chandi se prizes. W' ve nmade good progress there. To
the extent we think it could have gone a little further,
we'll follow up with witten conmments.

As a strong believer in the 2nd
anmendnent, we appreciate you elimnating the prohibition
agai nst having any picture of weapons on pull-tabs.

As an appreciator of fine Italian w nes,
| appreciate you including al coholic beverages in what
can show on pul | -tabs.

| very nuch appreciate on behalf of all
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the folks and all the veterans organi zations that
participate at the |locations of the Bingo Interest G oup
menbers the mlitary -- the newrule on the mlitary.

| think if you could, I'd like to see you
stretch that to include where maybe the |icensee, if
it's a corporation that's wholly owned by a |icensee who
woul d ot herw se neet the standards in a rule, that that
be expanded.

If you don't think that -- you foll ow
what |'mtal king about? |If you don't think the
| egi sl ation would allow you to do that, then we wll go
up and take a stab at that.

You have a troubled | ook on your face,
you want nme to explain? Because | may m sunderstand --

MR. ROYAL: No. | understand
whol e- heartedly.

MR BRESNEN: Ckay. Thank you. You need
to strike the word "offensive" in the pull-tab rule. |
don't know how in the world you're ever going to enforce
that if sonebody wants to fight about it.

And | especially appreciate addressing
the rounding issue in 402 -- | believe it's 600.

That concl udes ny conments. | appreciate
you all giving us anple tinme to nake our record today.

And we will -- we will come back to it and have sone
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addi tional comments.

| woul d expect that nost of the
additional witten comments that | would provide woul d
be in support of those parts of the rules that we didn't
address today with a few excepti ons.

MR BI ARD: Thank you. Ckay. That is all
the witness affirmation forns | have.

I"mgoing to ask for -- there is a
transcript being nade of this, so I'mgoing to ask for
an expedited transcript, which I inmagine we'll probably
have the first part of next week for those of you that
woul d i ke a copy of that.

And, you know, | also look forward to
getting witten comments as well. And we'll go | ook at
all of them and as the lawrequires, we will summarize
them and respond to themin a docunent that we bring
bef ore the Comm ssion for adoption.

Unl ess anybody el se wi shes to speak --
does anybody el se have anything to say?

(No response.)

MR BIARD: Then | will adjourn this
hearing at 11:40. Thank you for com ng.

(Proceedi ngs concluded at 11:40 a.m)
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